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 1.  TIME:  9:00   CASE#: MSC13-00417 
CASE NAME: CORRINET VS BARDY 
HEARING ON MOTION TO/FOR: COMPEL MARK STEVEN CORRINET TO 
RESPOND, FILED BY MICHAEL BARDY, DUNCAN KNOWLES, THOMAS 
* TENTATIVE RULING: * 
 
Motion granted, the orders clearly state that discovery was reopened and only terminates at the 
end of January next year. The opposition is not meritorious.  Further, the Court could not find 
any order authorizing Plaintiff’s Oregon counsel to appear pro hac vice in this case. Plaintiff’s 
counsel is to email the clerk no later than 4 p.m. today with a copy of all documents authorizing 
Plaintiff’s counsel to appear in this case.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC13-01679 
CASE NAME: PEREZ VS GRAHAM 
HEARING ON MOTION TO/FOR QUASH SUMM/CMPLT, SET ASIDE 
DEFAULT/JUDGMENT FILED BY KENNETH R GRAHAM 
* TENTATIVE RULING: * 
 
 

Before the Court is a motion to set aside default judgment, filed by defendants Kenneth 
R. Graham and Law Offices of Kenneth R. Graham. Defendants move for an order to (1) set 
aside default and default judgment, (2) quash service of summons, complaint, and bench 
warrant, and (3) dismiss the pending order of examination. The motion is granted.  

The judgment is vacated, defaults are set aside, the collection orders are recalled, and 
service of summons is quashed. However, with respect to this last point, defendants admit to 
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having received the complaint, and they are encouraged to voluntarily accept service. If service 
efforts prove difficult, the Court will entertain a motion to serve by publication.  

Background 

Plaintiffs filed this legal malpractice suit on August 7, 2013. They filed a proof of service 
on November 27, 2013 which listed the “party served” as “Kennenth R. Graham.” Nothing was 
listed under the second paragraph, which states, “I served copies of,” followed by a blank space. 
The address where service occurred was listed as “25A Crescent Dr., #726, Pleasant Hill, CA 
94523 (BUSINESS),” which is stated to be a UPS store on the proof. The service is stated to 
have been “by substituted service” and to have occurred on September 20, 2013. The proof 
states the documents were left with “Laurie Dellar – Manager […] a person at least 18 years of 
age apparently in charge at the office or usual place of business of the person to be served.” 
The proof goes on to state that the documents were then mailed on September 24, 2013 from 
Lafayette, CA. The document is signed by a registered California process server, Stephen 
Hutson. 

On December 9, 2013, a second proof of service was filed. This document states the 
relevant documents that were served on “Law Offices of Kennenth R. Graham” pursuant to 
Code of Civil Procedure, section 415.95, on August 28, 2013. The proof indicates the service 
was made by leaving a copy of the documents with a secretary, Vina Venegas, at 1575 Treat 
Blvd., Suite 105, in Walnut Creek. The documents were then mailed.  

Plaintiffs served statements of damages and the defaults of both defendants (Kennenth 
R. Graham and Law Offices of Kennenth R. Graham) were taken in May, 2014. A prove-up 
hearing was held on June 2, 2014. At the hearing, minutes indicate “an oral motion” was granted 
to “amend the names of the defendants to Kenneth R. Graham.” A judgment was entered the 
same day for $550,679.  

In 2018, plaintiffs began collection efforts including seeking an order for examination as 
to Kenneth R. Graham. Multiple orders were issued, but no examination went forward due to the 
parties failing to appear. Efforts to conduct a debtor examination led to counsel for plaintiffs 
establishing contact with defendants, shortly after which defendants brought this motion.  

Defendants, who are representing themselves, challenge the service of the summons 
and complaint. They contend they did not have notice of the lawsuit until August 24, 2021. (See 
Declaration of Kenneth R. Graham. ¶2, Exhibit E.) Defendants contend service was defective 
because the office on Treat Boulevard was closed by the time service is alleged to have 
occurred. In support of this point, defendant Kenneth R. Graham states in a declaration that his 
address “has always been listed on the State Bar’s website.” He also states he “closed his law 
office at [the Treat address] on March 31, 2013” yet a letter allegedly sent to office employees 
states, “I intend to close the law practice effective May 31, 2013.” Defendants quote a number of 
statutes and point out that the spelling of their names incorrectly included an extra letter.  

In opposition to the motion, plaintiffs argue service was proper, defendants had actual 
notice, and the time to argue lack of notice has expired. Plaintiffs’ attorney submits what he 
contends are handwritten notes from a telephone conversation with defendant following the 
filing of the lawsuit, during which defendants offered to settle. He also submits a settlement 
agreement he allegedly prepared after the conversation. A declaration from Jeanne M. Kosta, 
the co-owner of the company that was responsible for service of defendants, is submitted to 
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correct a blank inadvertently left on the originally-filed proof of service with respect to the 
individual defendant. Attached to her declaration is an amended proof of service signed by the 
original process server, Stephen Hutsin. 

In reply to the opposition, defendants state they are disputing jurisdiction and they 
confirm this is based on lack of actual notice. They argue that Vina Venegas was never an 
employee of defendants, and that the service on her was five months after his law firm closed. 
These contentions are argument, not supported by any evidence.  

Analysis 

Three avenues of relief from a default judgment are available to a party who has not 
actually been served with summons. (Trackman v. Kenney (2010) 187 Cal.App.4th 175, 180.) 
These include: (1) lack of actual pursuant to 473.5, (2) extrinsic fraud or mistake, or (3) 
challenging a judgment void on its face. 

1. Lack of Actual Notice 

First, a party can make a motion showing a lack of actual notice not caused by 
avoidance of service or inexcusable neglect pursuant to Code of Civil Procedure section 473.5, 
subdivision (a). (Trackman, supra, at p. 181, citations omitted.) However, such a motion must be 
made no later than two years after entry of judgment, and the party must act with diligence upon 
learning of the judgment. (Ibid.)  

Code of Civil Procedure, section 473, subdivision (d) provides in pertinent part: “The 
court may, … on motion of either party after notice to the other party, set aside any void 
judgment or order.” (Ibid.) Where a party moves under this subdivision to set aside “a judgment 
that, though valid on its face, is void for lack of proper service, the courts have adopted by 
analogy the statutory period provided by section 473.5, that is, the two-year outer limit. (Ibid.) As 
such, a defendant cannot assert under section 473, subdivision (d) that the judgment, although 
facially valid, is void for lack of service. (Ibid.) 

Defendants’ motion was filed over two years after the entry of judgment so section 473.5 
does not offer then an avenue for relief.  

2. Extrinsic Fraud or Mistake 

Second, a party can show that extrinsic fraud or mistake exists, such as a falsified proof 
of service, and such a motion may be made at any time, provided the party acts with diligence 
upon learning of the relevant facts. (Trackman, supra, at p. 181.) Defendants do not appear to 
argue there was any fraud or mistake, but to the extent they refer to the Court’s equitable power, 
the argument fails.  

Because of the strong public policy in favor of the finality of judgments, equitable relief 
from a default judgment or order is available only in exceptional circumstances. (Rappleyea v. 
Campbell (1994) 8 Cal.4th 975, 982.) “To set aside a default judgment on equitable grounds, 
three requirements must be satisfied: First, the defaulted party must demonstrate that it has a 
meritorious case. Second, the party seeking to set aside the default must articulate a 
satisfactory excuse for not presenting a defense to the original action. Last, the moving party 
must demonstrate diligence in seeking to set aside the default once discovered.” (Id., citations 
omitted.)  
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Defendants here do nothing to show a meritorious defense. They have not submitted a 
proposed answer, or even mention the subject matter of the underlying action.  

3. Facially Void Judgment for Improper Service 

The third avenue of relief from a default judgment hinges on the facial validity of the 
judgment. (Trackman, supra, at p. 181.) In such a challenge, there is no limit on the time within 
which the motion must be made and the determination does not hinge on evidence outside the 
record because a void judgment's invalidity appears on the face of the record, including the 
proof of service. (Ibid.) In Trackman, the appellate court held that the trial court had erred in 
considering any declarations extrinsic to the court’s records. Accordingly, here, defendants’ 
(disputed) evidence concerning actual notice, or when their office was closed, does not control 
the outcome of the motion. Nor must the Court consider it. 

In the absence of a voluntary submission to the authority of the court, compliance with 
the statutes governing service of process is essential to establish that court's personal 
jurisdiction over a defendant. (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 
1439.) Defendants’ challenge here to the validity of the judgment requires an examination of the 
proofs of service. (See Cruz v. Fagor America, Inc. (2007) 146 Cal.App.4th 488, 496, citing Dill, 
supra, 24 Cal.App.4th at p. 1441.) “A judgment or order is said to be void on its face when the 
invalidity is apparent upon an inspection of the judgment-roll. In a case in which the defendant 
does not answer the complaint, the judgment roll includes the proof of service. Thus, in a motion 
under [subdivision (d)] of section 473, the moving defendant need make no evidentiary showing 
whatsoever, so long as the jurisdictional defect is shown by the proof of service.” (Dill, supra, 24 
Cal.App.4th at p. 1441.) 

a. Proof of Service re Law Office of Kenneth R. Graham  

Code of Civil Procedure, § 415.95, allows a summons to be served on “a business 
organization, form unknown, by leaving a copy of the summons and complaint during usual 
office hours with the person who is apparently in charge of the office of that business 
organization, and by thereafter mailing a copy of the summons and complaint by first-class mail, 
postage prepaid, to the person to be served at the place where a copy of the summons and 
complaint was left. Service of a summons in this manner is deemed complete on the 10th day 
after the mailing. 

The requirements here were met. Defendants’ contentions regarding their lack of notice 
do not undermine the validity of the judgment as to the law office. (While the Court is cognizant 
that the entity defendant here may be legally equivalent to the individual defendant, two parties 
have been named and separately designated.) The office is a business that may be served as 
described above: during usual office hours with the person who is apparently in charge of the 
office of that business organization. The proof filed in this case indicates that is precisely what 
occurred.  

b. Proof of Service on Kenneth R. Graham 

The proof of service filed with respect to the individual defendant here shows no 
documents were served on a UPS store manager. As such, it failed to comply with minimum 
statutory requirements and creates no presumption of valid service. (Dill, supra, 24 Cal.App.4th 
at p. 1441.)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   11/12/21 

 
 

- 5 - 

The evidentiary burden rests with plaintiffs to establish that the defendants were validly 
served. (See Dill, supra, at p. 1441.) They partially meet the burden by providing a declaration 
by Jeanne M. Kosta, the co-owner of PPS and the process server who originally prepared the 
proof of service for Stephen Hutson’s signature. Ms. Kosta states she inadvertently left off the 
list of documents served in the proof, which she drafted for Mr. Hutson’s signature, even though 
she was told the documents were served. She provides an amended proof created this year,, 
signed by Mr. Hutson, that reflects what was actually served. (See Exhibit 15 to Declaration of 
Jeanne M. Kosta.) 

But valid service also requires statutory compliance, an aspect of which would include 
showing the substitute service was proper. Code Civ. Proc., § 415.20 (c), concerning service on 
private mailbox providers, was not yet enacted in 2013, but subdivision (b) of Code of Civil 
Procedure § 415.20 was applicable. That provision allowed substitute service on an authorized 
agent if a copy of the summons and complaint cannot with reasonable diligence be personally 
delivered. Nothing in the record indicates the UPS manager was authorized to accept service. 

There is no evidence that plaintiffs searched for any residential address for the individual 
defendant. They searched instead for his business address, despite knowing the law office 
would be closing. There is also no evidence the process servers reviewed the State Bar 
website. Reasonable diligence would seem to require such basic inquiries.  

There is evidence, however, on the face of the proof itself, that the process servers knew 
the location they were trying to serve was a UPS store. Since the names of the parties obviously 
show defendant was an attorney, and since service had recently been attempted at his law 
office, any belief that he had his normal place of business at a UPS store undermines a finding 
of reasonable diligence.  

Accordingly, there is grounds to vacate the judgment.  

4. Other Grounds for Finding that Judgment is Void 

Defendants assert the judgment is void based on the misspelling of their names. The 
plaintiffs fail to respond to the argument. It unclear to the Court that the misspelling would affect 
the validity of the judgment where an “oral” motion to amend was granted prior to entry of the 
judgment. Similar points have been rejected by the courts where the errors to be corrected were 
minor. On the other hand, substantive amendment to complaint effectively opens default, which 
permits a defaulting defendant to answer. (Beeman v. Burling (1990) 216 Cal.App.3d 1586, 
1594–1595 [purpose of rule to insure that defendant can reassess action in light of changes 
made in complaint]; see also Sakaguchi v. Sakaguchi (2009) 173 Cal.App.4th 852, 858 [default 
not reopened, but service otherwise properly made]; c.f. Manson, Iver & York v. Black (2009) 
176 Cal.App.4th 36, 43 [after judgment entered, court lost jurisdiction to alter name of party so 
default reopened].) Because plaintiffs fail to address the issue, the motion is also granted on this 
basis.  

On the other hand, defendants argue that the plaintiff committed multiple violations of the 
California Rules of Court, such as the requirement to file a proof of service within 60 days. None 
of these alleged violations are fatal to the judgment.  
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 3.  TIME:  9:00   CASE#: MSC17-00372 
CASE NAME: X. WU VS. B. WU 
HEARING ON MOTION TO/FOR TO AMEND COMPLAINT FILED BY XIN YU WU 
* TENTATIVE RULING: * 
 
 Hearing Dropped by Court. Judgment entered on 1st Amended Complaint in favor of Xin Yu Wu 
and against Bin Wu in the amount of $302,133,82.  
 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00902 
CASE NAME: THERESA MCCAULEY-TOKASHIKI VS 
HEARING ON MOTION TO/FOR STRIKE PARAGRAPH 33 OF THE 5TH AC FILED 
BY KAISER FOUNDATION HEALTH PLAN, INC, THE PERMANENTE MEDICAL 
* TENTATIVE RULING: * 
 
 Moot in light of the ruling on line 5. 

  

 5.  TIME:  9:00   CASE#: MSC19-00902 
CASE NAME: THERESA MCCAULEY-TOKASHIKI VS 
HEARING ON DEMURRER TO  5th Amended COMPLAINT of 
MCCAULEY-TOKASHIKI  FILED BY KAISER FOUNDATION HEALTH PLAN, INC, 
* TENTATIVE RULING: * 
 

 Defendants’ demurrer to the Third Cause of Action of plaintiff’s Fifth Amended 

Complaint (“5th AC”) is sustained without leave to amend.  (CCP § 430.10 (e).)   

In its ruling on the last demurer, the court said 
 
The only amendment that the court will permit is the addition a 
single new paragraph to supply . . . [the following] missing 
information:   when plaintiff first suspected that wrongdoing (other 
than elder abuse) contributed to her mother’s death and why a 
reasonable investigation starting then would not have revealed the 
Digoxin study before May 10, 2018. 
 

 The court explained,  
 

[Plaintiff’s allegations] equate the date of plaintiff’s discovery of the 
Digoxin study with the date of accrual of her wrongful death cause 
of action.  But that is not the date of accrual of that cause of action. . 
. . [A] cause of action accrues when the plaintiff suspects a factual 
basis for the claim, that is, when she suspects someone has done 
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something wrong to her.  (Norgart v. Upjohn Co.  (1999) 21 Cal.4th 
383, 397-398; see also (Fox v. Ethicon Endo-Surgery, Inc. (2005) 
35 Cal.4th 797, 807.)    

 
Once a plaintiff has this suspicion, her one-year deadline to file a lawsuit for professional 

negligence begins to run.   
 

Here, it does not matter that plaintiff did not discover the Digoxin study – the actual proof 
to confirm her suspicion of negligence – until September 13, 2018.  What matters is when she 
first suspected someone did something wrong to cause the death of her mother and when she 
could have discovered that study.  

 
Further, a suspicion of some other act of negligence would be sufficient to cause her 

cause of action to accrue.  A “potential plaintiff who suspects that an injury has been wrongfully 
caused must conduct a reasonable investigation [then] of all potential causes of that injury.  If 
such an investigation would have disclosed a [not the] factual basis for a cause of action, the 
statute of limitations begins to run on that cause of action when the investigation would have 
brought such information to light.”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808 
(emphasis added).)   

 
The new paragraph that plaintiff added is paragraph 30.  In summary, it alleges that 

before her mother’s death, plaintiff and her mother believed her mother was being poisoned.  
However, her mother’s doctor never tested for any poison or investigated whether poisoning 
was occurring.  Plaintiff researched issues concerning wrongful death based on Digoxin not 
being followed properly by the doctors.  At some point, plaintiff went over her research and 
found further research revealing that her mother should have been prescribed a Beta Blocker, 
but it was not until September 13, 2018 that plaintiff learned about Kaiser’s Digoxin study, 
indicating that her mother should not have been on this medication.  Plaintiff also alleges that 
accrual of her cause of action should be tolled because of her own medical issues and 
disabilities.    
 
 The new allegations still do not answer the key question: when did plaintiff first suspect 
someone had done something wrong (other than committing elder abuse) to cause her mother’s 
death?   But they do suggest that plaintiff and her mother first suspected negligence when they 
suspected the mother was being poisoned by something and the doctor would not investigate.  
If that suspicion persisted until the mother died, the cause of action accrued on the date of 
death, even if it later proved to be the case that the doctor’s error was not in failing to investigate 
the cause of decedent’s symptoms, but in ever prescribing Digoxin the first place. 
 
 The new allegations do not establish that the suspicion did not continue through the date 
of death.  They do not claim the doctor gave assurances that Digoxin was not responsible for 
making decedent ill or that plaintiff or decedent believed any such assurances.  (See Sanchez v. 
South Hoover Hospital (1976) 18 Cal.3d 93, 102 (court held that cause of action accrued when 
plaintiff was discharged from her doctor’s care because she believed then that she had been a 
victim of malpractice; and it may have accrued even earlier because “her reasonably founded 
suspicions were undeniably aroused” and she did not accept the defendant’s assurances at face 
value).  Plaintiff’s allegation that her mother’s doctor cleared up some concern regarding Digoxin 
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before her mother’s death (see 5th AC at 13:17-18) is too vague and unspecific to suffice, 
especially given that plaintiff has already been given two opportunities to be specific.  (The court 
first cited Fox’s requirement of specific pleading regarding delayed discovery in the court’s ruling 
on the demurrer to the Third Amended Complaint.)     

 
Further, plaintiff remains entirely vague about the medical research she performed.  She 

alleges that after her mother’s death on May 10, 2017 she researched “the issues of wrongful 
death based on the Digoxin not being followed properly,” but fails to allege when she conducted 
this research or what it showed.  Regardless of what the Digoxin study revealed, the doctor’s 
failure to properly monitor the administration of the drug would, itself, give rise to a cause of 
action for professional negligence.   

 
Plaintiff also fails to allege when she did “further research” after going over her initial 

research or when she discovered her mother should have been given Beta blockers – another 
potential basis for a professional negligence cause of action. 

 
Finally, plaintiff fails to allege that she could not have discovered the Digoxin study 

before May 10, 2018 (one year after her mother’s death), given that the study was conducted 
back in 2009. 

 
The only other thing plaintiff alleges to excuse her delay in conducting investigation after 

she suspected malpractice before or at the time of her mother’s death is that plaintiff’s doctor 
mishandled plaintiff’s own care.  In this regard, plaintiff alleges that she suffers from pain, which 
she treats with cannabis and methadone.  However, on some unalleged date in 2018, plaintiff’s 
doctor refused to prescribe methadone for her any more.  Consequently, plaintiff went through 
withdrawal, but apparently not until 2019.  (5th AC at 15:16.).  Plaintiff also alleges several times 
that her doctor diagnosed her as having “delusional parsitosis” [a mistaken belief that one has 
been parasitized by bugs, worms, or other creatures].  The 5th AC is unclear whether this 
diagnosis was first made before she discovered the Digoxin study, or only afterwards, on 
September 26, 2018.  However, plaintiff is clear that the symptoms that prompted the diagnosis 
were ongoing before then.  (“It was a continual back & forth regarding this, but building in 2017 
& 2018 to start.”)   

 
The only potentially applicable statute that might toll accrual of plaintiff’s cause of action 

based on these facts is Code of Civil Procedure section 352.  In pertinent part, that section 
states:  “If a person entitled to bring an action . . . is, at the time the cause of action accrued . . . 
lacking the legal capacity to make decisions, the time of the disability is not part of the time 
limited for the commencement of the action.”  (CCP § 352 (a).)   

 
Plaintiff’s allegations fail to qualify for tolling under section 352 on several grounds.  First, 

they do not amount to a lack of legal capacity.  A person lacks legal capacity under section 352 
if she is “incapable of caring for [her] property or transacting business or understanding the 
nature or effects of her] acts.”  (Pearl v. Pearl (1918) 177 Cal. 303, 307.)  At the very time 
plaintiff alleges she was suffering from a disability, her allegations make clear she was 
competent enough to discover the Digoxin study, to be actively involved in a probate case that 
went to trial, and to be involved in her own medical care, asking her doctor to perform an MRI 
and driving herself to the hospital on October 16, 2018.  (5th AC at 14:27, 15:5, and 16:1-2.)   
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Indeed, plaintiff herself denies she is incapacitated.  (See Opp. at 6:25-27.)  Medical conditions 
less serious than legal incapacity do not aid her, however. 

 
Second, by the very terms of the statute, tolling occurs only if the person lacks legal 

capacity when the cause of action accrued.  Incompetence after the cause of action accrues 
does not toll the statute of limitations.  (Larson v. Cedars of Lebanon Hospital (1950) 97 
Cal.App.2d 704 707.)  Here, plaintiff’s cause of action for professional negligence accrued 
before she alleges she lacked legal capacity.  It accrued when her mother died, because by 
then she had both suffered an injury (the death of her mother) and suspected the injury was 
wrongful (because she has failed to allege her suspicion arose only later).   
 

In her Opposition, plaintiff also argues there was intentional concealment here because 
Kaiser never told her mother about the Digoxin danger.  (Opp. at 4:26-5:1.)  However, the 
statute of limitations is one year after plaintiff should have discovered the injury or three years 
after the injury whichever is earlier.  (CCP § 340.5.)  Intentional concealment tolls only the three-
year limit.  (Graham v. Hansen (1982) 128 Cal.App.3d 965, 974.)  When the one-year limit has 
run, as it has here, intentional concealment that might toll the three-year limit is irrelevant.  (See 
Ibid.)   
 

Plaintiff also argues that her professional negligence cause of action should be governed 
by CCP § 335.1 (actions personal injuries, possibly including ender abuse) rather than by 
section 340.5 (actions for professional negligence of a healthcare provider).  However, elder 
abuse and professional negligence are distinct causes of action and are governed by different 
statutes of limitations.  (See Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, 1518; 
Benun v. Superior Court (2004) 123 Cal.App.4th 113, 125-126.)  The court is not ruling that the 
First Cause of Action, for Elder Abuse, is untimely, only that the Third Cause of Action, for 
Wrongful Death based on professional negligence, is untimely. 

 
Papers that plaintiff filed on November 8, 2021 
 

 Plaintiff filed additional papers regarding this demurrer on November 8, 2021, in 
response to Kaiser’s Reply Brief.  This is improper.  On a demurrer or a motion only three sets 
of papers are allowed:  (1) the moving papers; (2) the opposing papers; and (3) the reply 
papers.  The court declines to consider the additional papers that plaintiff filed November 8, 
2021.  Even if the court considered the late filed papers, it would not change the outcome.  The 
arguments and authorities cited there are unpersuasive.  For instance, Larcher v. Wanless 
(1976) 18 Cal.3d 646 applied the one-year, not a two-year, statute of limitations, but held the 
statute had not run because the plaintiffs filed the wrongful death claim three months after the 
date of death.  Here, plaintiff filed the wrongful death claim two years after the date of death.  
The court may not consider the unpublished case cited on page 5.  “Law of the case” means law 
established in the same, not in a different, case.  There is no prior unpublished decision in this 
case.  Hahn v. Mirda (2007) 147 Cal.App.4th 740 does not concern a statute of limitations issue.  
When the statute appears to bar the case, Fox holds that specific pleading is required.  The 
cases cited on pages 8 and 9 of plaintiff’s additional brief do not involve the statute of limitations 
issue present here or the language plaintiff cites was used in connection with a different issue. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   11/12/21 

 
 

- 10 - 

 6.  TIME:  9:00   CASE#: MSC20-00332 
CASE NAME: PWRP-MORAGA LP VS FASAIL 
HEARING ON MOTION TO/FOR VACATE DEFAULT & DEFAULT JUDGMENT FILED 
BY GAPIR FASAIL 
* TENTATIVE RULING: * 
 
 
 Defendant Gapir Fasail’s Motion to Vacate Default and Default Judgment is granted, 
conditioned on Defendant’s payment of Plaintiff’s attorney’s fees for defending this motion.  
Plaintiff shall submit a declaration of the amount of reasonable attorney’s fees for this motion. 
 
Background 
 This is a complaint for Breach of Lease.  Defendant Gapir Fasail dba Country Farm 
Produce entered in possession and continued to occupy the premises located at 576 Center 
Street in Moraga, until eviction on or about September 12, 2019.   Defendant Gapir Fasail, 
individually, dba Country Farm Produce was served with the summons and complaint, by 
substitute service on March 13, 2020.  The location of service of process was 2216 MacArthur 
Blvd in Oakland. 
 
 Defendant failed to file a responsive pleading and default was entered on August 20, 
2020.   Default judgment entered on October 13, 2020 in the amount of $1,075,085.25.  Notice 
of Entry of Judgment filed on October 27, 2020. 
  
Motion 
 Defendant Gapir Fasail brings this motion to vacate the default judgment pursuant to 
Code of Civil Procedure §§ 473.5 and 473(d).  Defendant asserts Plaintiff did not properly effect 
service of the summons and complaint and the judgment is “void.”  
Defendant also claims he did not receive notice of the entry of default or default judgment. 
Defendant declares that he discovered the default when a notice of levy was served on one of 
his bank accounts in April 2021.  (Fasail Decl., ¶2.)  
 
 Defendant contends the proper place of business for service of process was 2435 
Telegraph Avenue, Oakland, CA.  Instead, Defendant was served by substitute service at 2216 
MacArthur Blvd in Oakland, a restaurant owned by Defendant.   Defendant declares   that none 
of the employees at the restaurant is designated by him to receive service of process.  He also 
declares no one from the restaurant ever informed him of documents being left at the restaurant.  
(Fasail Decl., ¶6.) 
 
    Plaintiff opposes the motion, arguing Defendant has not established grounds for relief 
or that he acted within the applicable time limits to obtain relief. Plaintiff argues Defendant’s 
declaration established he did not act as a reasonably prudent person and neglected to attend 
to his business affairs at his business, Burrito Express located at 2216 MacArthur.  Plaintiff 
argues that it is implausible that Defendant did not receive mail at the MacArthur address.  He 
designated this address as his address in other legal documents.   He admits that he “never 
looked at or received any mail or package from that address.” While he was sheltering in place 
his business continued to be open and operating.   
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  Plaintiff also argues that Defendant did not seek relief in a reasonable time.  Plaintiff 
maintains written notice was provided to Fasil on June 15, 2020, more than 14 months before 
this motion was filed.  (Geddes Decl., ¶17.)  Also, Defendant had a telephone conversation with 
Plaintiff’s counsel on February 23, 2021, regarding the judgment, but he did not file this motion 
until August 26, 2021.  Defendant provided no explanation for the six-month delay. 
 
 Additionally, Plaintiff argues the default judgment is not “void.”  The Proof of Service 
demonstrates that Defendant was served in accordance with CCP § 415.20.    
 
Analysis 
 Code of Civil Procedure § 473.5 provides: 

When service of a summons has not resulted in actual notice to a party in time to 
defend the action and a default or default judgment has been entered against him 
or her in the action, he or she may serve and file a notice of motion to set aside 
the default or default judgment and for leave to defend the action. The notice of 
motion shall be served and filed within a reasonable time, but in no event 
exceeding the earlier of: (i) two years after entry of a default judgment against 
him or her; or (ii) 180 days after service on him or her of a written notice that the 
default or default judgment has been entered. 
 

 Here, Defendant claims he did not receive written notice of the default or judgment as it 
was sent to the same improper address as the service of process.  (Fasail Decl., ¶2.)  The 
motion is filed within two years of the entry of default, and thus timely. 
 
  CCP § 473.5(c) provides:  “Upon a finding by the court that the motion was made within 
the period permitted by subdivision (a) and that his or her lack of actual notice in time to defend 
the action was not caused by his or her avoidance of service or inexcusable neglect, it may set 
aside the default or default judgment on whatever terms as may be just and allow the party to 
defend the action. 
 
 Here, there is no evidence that Defendant was avoiding service.  The basis of 
Defendant’s motion is that Plaintiff failed to effect valid service of process and the default 
judgment is void.  The Proof of Service indicates that the Process Servicer made two attempts 
at service on Defendant at a restaurant owned by him, not at his residence or at the address 
listed in the Lease.   
 
 Defendant also brings this motion pursuant to CCP § 473(d).  “‘[C]ompliance with the 
statutory procedures for service of process is essential to establish personal jurisdiction. 
[Citation.] Thus, a default judgment entered against a defendant who was not served with a 
summons in the manner prescribed by statute is void. [Citation.]’ [Citation.]  Under section 473, 
subdivision (d), the court may set aside a default judgment which is valid on its face, but void, as 
a matter of law, due to improper service.”(Ellard v. Conway (2001) 94 Cal.App.4th 540, 544.) 
  
 “Due process requires that deprivation of life, liberty or property by adjudication be 
preceded by notice and an opportunity for a hearing. [Citation.]  The required notice is that 
which is reasonably calculated, under all circumstances, to apprise interested parties of the 
pendency of the action and afford them the opportunity to be heard.” (M. Lowenstein & Sons, 
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Inc. v. Superior Court (1978) 80 Cal.App.3d 762, 768, overruled on other grounds in Johnson & 
Johnson v. Superior Court (1985) 38 Cal.3d 243, 254.) “If the form of substituted service is 
reasonably calculated to give an interested party actual notice of the proceedings and an 
opportunity to be heard, the traditional notions of fair play and substantial justice implicit in due 
process are satisfied.” (Ibid.)  “It was uniformly held that these statutory requirements must be 
strictly complied with in order for jurisdiction over the person to be established by substitute 
means. (Evartt v. Superior Court (1979) 89 Cal.App.3d 795, 799.)  “The burden is upon the 
plaintiff to show reasonable diligence to effect personal service and each case must be judged 
upon its own facts.”  (Evartt v. Superior Court (1979) 89 Cal.App.3d 795, 801.) 
 
 Here, the Proof of Service and the Declaration of Due Diligence shows that after the two 
attempts of service at the restaurant owned by Defendant, service was made by leaving the 
documents with an employee at the restaurant. “‘Ordinarily, two or three attempts at personal 
service at a proper place should fully satisfy the requirement of reasonable diligence and allow 
substituted service to be made.’ [Citation.]”  (Trackman v. Kenney (2010) 187 Cal.App.4th 175, 
185.)   
 
 However, the issue is whether the restaurant a proper place.  Plaintiff cites to the Judicial 
Council Comment Code Civ. Proc., § 415.20, which states “The term ‘usual place of business’ 
includes a defendant’s customary place of employment as well as his own business enterprise.”  
The issue is whether service of process at the restaurant Defendant owned, but he was “hardly 
ever at” reasonably calculated to give notice. Here Defendant declares that no one at the 
restaurant was authorized by him to accept service of process.  (Fasail Decl., ¶6.) Defendant 
argues that his usual place of business has always been 2435 Telegraph Avenue.  The Article 
of Incorporation for Fasail Investments, Inc. uses this address. Defendant claims he did 
everything to designate 2435 Telegraph as the place for service of process.   In fact, the 
unlawful detainer was served at the Telegraph address.  He also states that he had received 
communications from attorney Geddes at the Telegraph address.  As recent as last month 
Plaintiff’s collection agency used 2435 Telegraph Avenue as Defendant’s address.  (Kernan 
Decl., Exhibit 3.)   
 
 Although counsel for Plaintiff submitted a supplemental declaration of diligence (Exhibit 
B to Declaration of Allison Geddes) explaining an attempt was made at the Telegraph address, 
the Proof of Service for the summons and complaint is void of this information.  “In a case in 
which the defendant does not answer the complaint, the judgment roll includes the proof of 
service.”  (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1441.) An inspection of 
the proof service does not show Plaintiff used a method of service reasonably calculated to give 
Defendant notice. Therefore, the motion to set aside the default and default judgment is granted. 
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 7.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Dropped as moot.  

  

 8.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION TO/FOR TERMINATING AND MONETARY SANCTIONS 
FILED BY EDWARD WEAMER 
* TENTATIVE RULING: * 
 
 Motion granted for the reasons stated in the moving and reply papers. The amount of the fees 
and costs requested is reasonable and is granted. The case is now dismissed with prejudice. 

  

 9.  TIME:  9:00   CASE#: MSC20-02209 
CASE NAME: CARLA VS FUJI INDUSTRIES LTD. 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
SUBARU OF AMERICA, INC., TAIHEI INDUSTRIAL CO., LTD 
* TENTATIVE RULING: * 
 
 Hearing continued per stipulation and order filed 11/3/21. 

  

10.  TIME:  9:00   CASE#: MSC20-02232 
CASE NAME: GURULE VS ANTIOCH UNIFIED SCHO 
HEARING ON MOTION TO/FOR LEAVE TO FILE AN AMENDED ANSWER FILED 
BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

  

Before the Court is a motion by defendant and cross-complainant Antioch Unified School District 
("Antioch" for convenience) for leave to file an amended answer to Plaintiffs' complaint. For the 
reasons set forth, the motion for leave to file an amended answer is granted. Antioch shall file 
its amended answer on or before November 22, 2021. 

Factual Background 
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Plaintiffs filed their complaint initiating this action against Antioch in October 2020. They allege 
causes of action for negligence, negligent hiring, retention, supervision and training, and 
wrongful death. Plaintiffs are the biological parents of a 16 year old student who was shot on the 
premises of Deer Valley High School within the Antioch Unified School District after attending a 
basketball game at the high school. Plaintiff Mr. Parker passed away after the action was filed, 
and no successor in interest as to his claims has been named. 

Antioch filed an answer to the complaint on December 17, 2020 alleging multiple affirmative 
defenses. Antioch seeks leave to file an amended answer to amend its eighth affirmative 
defense based on governmental immunities and its ninth affirmative defense based on defective 
or misjoinder of parties to add allegations to those defenses.  

Plaintiffs' opposition is limited. They do not oppose Antioch's proposed amendments to the ninth 
affirmative defense. They also do not oppose Antioch's proposed amendments to the eighth 
affirmative defense expanding its allegations regarding government immunity under 
Government Code § 820.2.  

Plaintiffs, however, oppose Antioch's request for leave to amend the eighth affirmative defense 
by adding a citation to Government Code § 845 and allegations supporting immunity under that 
statute. (Opp. p. 3, ll. 2-7.)  

Standards Applicable to Amendment of Pleadings 

A number of provisions of the Code of Civil Procedure grant the Court substantial discretion to 

allow parties to amend their pleadings at any stage in a case. The Court has discretion to allow 

amendment of pleadings under Code of Civil Procedure § 473(a)(1) "in furtherance of justice," 

and "upon any terms as may be just." Code of Civil Procedure § 576 grants the Court discretion 

to allow amendment of a pleading "at any time before or after commencement of trial, in the 

furtherance of justice, and upon such terms as may be proper." (Code Civ. Proc. § 576.)  

"California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization does 

not prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare case in 

which 'a court will be justified in refusing a party leave to amend his pleading so that he may 

properly present his case.' [Citation and internal quotations omitted.]" (Douglas v. Superior Court 

(1989) 215 Cal.App.3d 155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 488 [" '[A]bsent a showing of prejudice to the adverse party, the rule of great 

liberality in allowing amendment of pleadings will prevail.' [Citation omitted.]," quoting Board of 

Trustees v. Superior Court (2007) 149 Cal.App.4th 1154, 1163]; Atkinson v. Elk Corp. (2003) 

109 Cal.App.4th 739, 760-761].)  

Whether to grant leave to amend is in the sound discretion of the trial court. (Sullivan v. City of 

Sacramento (1987) 190 Cal. App. 3d 1070, 1081.) However, the Court may be found to have 

abused its discretion if leave to amend is refused where there is no showing of prejudice to the 

other party by allowing the amendment. (Fair v. Bakhtiari (2011) 195 Cal.App.4th 1135, 1147; 

Thompson Pacific Construction, Inc. v. City of Sunnyvale (2007) 155 Cal.App.4th 525, 544-545.) 

Analysis 
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The eighth affirmative defense in Antioch's answer pleads governmental immunity and cites a 

non-exclusive list of Government Code statutes. (Antioch Answer p. 3, ll.10-16 ["all actions and 

conduct by DEFENDANT and its agents and employees were justified and subject to 

governmental immunities and defenses, including but not limited to . . . immunities arising under 

Government Code § 810, et seq. including, but not limited to, sections 815 . . . "].) Antioch's 

proposed amended answer adds one statute to the non-exclusive list that was not previously 

identified, Government Code § 845, with some additional facts in support.  

1. Need to Amend and Delay in Moving to Amend 

 

"Ordinarily, courts should ‘exercise liberality’ in permitting amendments at any stage of the 

proceedings. [Citations.] In particular, liberality should be displayed in allowing amendments to 

answers, for a defendant denied leave to amend is permanently deprived of a defense." (Hulsey 

v. Koehler (1990) 218 Cal. App. 3d 1150, 1159.) (See also Morgan v. Superior Court of Los 

Angeles County (1959) 172 Cal.App.2d 527, 530 ["If the motion to amend is timely made and 

the granting of the motion will not prejudice the opposing party, it is error to refuse permission to 

amend and where the refusal also results in a party being deprived of the right to assert a 

meritorious cause of action or a meritorious defense, it is not only error but an abuse of 

discretion. [Citations omitted.]"].) 

Antioch's motion and reply adequately set forth an explanation of why the amendments to the 

answer are necessary and appropriate and the time between it discovered the need to amend 

and the filing of its motion. The Court does not find that there was unreasonable, unwarranted, 

or long unexplained delay in Plaintiffs' moving to amend under the circumstances. (See Falcon 

v. Long Beach Genetics, Inc. (2014) 224 Cal.App.4th 1263, 1280 ["unwarranted delay in seeking 

leave to amend may be considered by the trial court when ruling on a motion for leave to 

amend" such as when there has been a long, unexplained delay and lack of diligence].)  

Further, delay alone is not a basis to deny a motion for leave to amend. (Higgins v. Del Faro 

(1981) 123 Cal.App.3d 558, 564-565 [reversing judgment on the pleadings for defendant after 

plaintiff's motion to amend made on the day of trial was denied; defendant was not surprised or 

misled by the proposed amendment to attach the correct deposit receipt and purchase 

agreement instead of escrow instructions to the complaint, and the short delay in the trial which 

would result from the amendment did not prejudice defendant].) 

2. No Prejudice 

 

Plaintiffs do not present any evidence of prejudice if Antioch is given leave to amend as it 

requests. They do not dispute that no motions have been filed in the case, no depositions have 

been conducted, and no trial date has been set. They do not dispute that plaintiff Mr. Parker 

passed away after the suit was filed, and that Plaintiffs have not yet taken steps to move to 

substitute his successors in interest as plaintiff in the action which will necessary in order for his 

claims to proceed.  

3. Compliance with Rule 3.1324(b) 
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Plaintiffs contend Antioch did not comply with California Rule of Court 3.1324(b) by failing to 

state when it discovered the facts giving rise to the proposed amendment and why the request 

to amend was not made earlier. The Court finds that the initial Duus Declaration and the Duus 

Reply Declaration substantially and sufficiently comply with Rule 3.1324. Plaintiffs have not cited 

any authority holding that non-compliance with the rule overrides the Code of Civil Procedure 

provisions mandating a liberal policy of allowing amendment of pleadings, particularly when the 

opposing party has not demonstrated any prejudice, when there is no showing any inordinate 

delay in seeking leave to amend after the need to amend was discovered, and when the case is 

still in its incipient stages before motions have been filed or depositions taken.   

4. Plaintiffs' Cases 

Plaintiffs cite a number of cases in which a trial court exercised its discretion to deny leave to 
amend, and the trial court's decision was upheld on appeal. The cases cited are distinguishable 
based on the procedural posture of the cases, the timing of the motions for leave to amend, and 
other circumstances in the cases demonstrating prejudice to the party opposing the 
amendment. None involved a motion for leave to amend an answer to expand allegations in 
support of a general affirmative defense already pled, where the motion was made within 
several months after the original answer was filed and before any motion for summary judgment 
was filed, when discovery in the case was still ongoing, and when no trial date or trial readiness 
conference had been set. 
 

  

11.  TIME:  9:00   CASE#: MSC20-02420 
CASE NAME: ROBINSON VS ANTIOCH UNIFIED SC 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLAINT FILED BY 
ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 Plaintiff has chosen to amend the complaint rather than file an opposition. The FAC is to be 
served and filed no later than 11/19/21 and the motion to amend, set for 1/14/22 is dropped as 
moot. 

  

12.  TIME:  9:00   CASE#: MSC20-02420 
CASE NAME: ROBINSON VS ANTIOCH UNIFIED SC 
HEARING ON DEMURRER TO COMPLAINT of JAYSON ROBINSON, A MINOR, BY 
AND THROUGH FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 Plaintiff has chosen to amend the complaint rather than file an opposition. The FAC is to be 
served and filed no later than 11/19/21 and the motion to amend, set for 1/14/22 is dropped as 
moot. 
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13.  TIME:  9:00   CASE#: MSC20-02519 
CASE NAME: C. HELFRICK VS P. HELFRICK, ET 
HEARING ON DEMURRER TO 3rd Amended CROSS COMPLAINT of HELFRICK 
FILED BY PATRICK HELFRICK 
* TENTATIVE RULING: * 
 
 Continued by the Court to 12/10/2021.  

  

14.  TIME:  9:00   CASE#: MSC20-02629 
CASE NAME: PENTECH FINANCIAL SERVICES VS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 CMC is continued to 12/9/21 at 8.30 a.m. 

  

15.  TIME:  9:00   CASE#: MSC20-02629 
CASE NAME: PENTECH FINANCIAL SERVICES VS 
HEARING ON MOTION TO/FOR ORDER TO STAY PROCEEDINGS IN PENDING 
ACTION UNTIL FILED BY AMANDA A. FERNS, FERNS , ADAMS & 
* TENTATIVE RULING: * 
 

 

Please see Line 16 below. 

  

16.  TIME:  9:00   CASE#: MSC20-02629 
CASE NAME: PENTECH FINANCIAL SERVICES VS 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION ARBITRATION FILED BY 
PENTECH FINANCIAL SERVICES, INC., A 
* TENTATIVE RULING: * 
 

 

Before the Court is a motion to compel arbitration and motion to stay proceedings pending 
completion of the arbitration both filed by defendants Amanda Ferns and Ferns, Adams & 
Associates ("FAA" or "the Firm"). For the reasons set forth, the motion compel arbitration is 
denied, and the motion to stay proceedings is also denied, as moot.  

Factual Background 
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Plaintiff Pentech Financial Services, Inc. ("Pentech") has sued Defendants for professional 

negligence and related claims arising out of the Defendants' representation of Pentech as a 

defendant in a partition action, Starcevic v. Pentech Financial Services, Inc. ("Starcevic Action" 

for convenience). Pentech was sued in the Starcevic Action because it held a senior judgment 

lien on real property subject to the action based on a March 5, 2008 judgment against Lucille 

A.Tran, one of the co-owners of the property subject to the partition claim. (First Amended 

Complaint ("FAC") Exh. 1.) Pentech alleges that Defendants were substituted in as counsel for 

Pentech in the Starcevic Action on January 13, 2016, the date the substitution of counsel was 

filed in that action. (FAC Exh. B.)  

Defendants filed a motion to compel arbitration of Pentech's claims based on an arbitration 

provision in a "Contingency Fee Agreement" they allege they entered into with Pentech on 

September 15, 2016 (or in May 2016 according to the Ferns Reply Declaration). (Adams Decl. ¶ 

6 and Exh. 1; Ferns Decl. ¶ 5.) They have also filed a motion to stay this proceeding pending 

the Court's determination of the motion to arbitrate and if the motion to compel arbitration is 

granted, to stay the action pending the conclusion of the arbitration. Pentech opposes the 

motions.  

Procedure and Burden of Proof on Motion to Compel Arbitration 

"A petition to compel arbitration should be granted if the court determines that an agreement to 

arbitrate the controversy exists. (Code Civ. Proc., § 1281.2.) Fundamental to this inquiry is 

whether the parties have agreed to arbitrate their dispute. (See American Express Co. v. Italian 

Colors Restaurant (2013) 570 U.S. 228, 233 [it is 'overarching principle that arbitration is a 

matter of contract']; Mendez v. Mid-Wilshire Health Care Center (2013) 220 Cal.App.4th 534, 

541 (Mendez) [arbitration is a contractual matter; ' "a party that has not agreed to arbitrate a 

controversy cannot be compelled to do so" ']; see also Vasserman v. Henry Mayo Newhall 

Memorial Hospital (2017) 8 Cal.App.5th 236, 244 (Vasserman) [same]; Avery v. Integrated 

Healthcare Holdings, Inc. (2013) 218 Cal.App.4th 50, 59 [same].)" (Cortez v. Doty Bros. 

Equipment Co. (2017) 15 Cal.App.5th 1, 11.) 

The threshold issue of whether an agreement to arbitrate exists is determined by the Court 

under California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 

14 Cal.4th 394, 413; Code Civ. Proc. §§ 1281.2, 1290.2.) The Defendants, as the parties 

moving to compel arbitration bear the burden of proving the existence of the arbitration 

agreement covering the dispute by a preponderance of the evidence. (Id.) (See also Dennison 

v. Rosland Capital LLC (2020) 47 Cal.App.5th 204, 209 ["The party seeking to compel 

arbitration has the initial burden to plead and prove the existence of a valid arbitration 

agreement that applies to the dispute."].)  

Ordinary principles of contract interpretation apply to an arbitration agreement. (Salgado v. 

Carrows Restaurants, Inc. (2019) 33 Cal.App.5th 356, 359-360.) Ordinary contract interpretation 

principles also apply to the interpretation and enforcement of an attorney retainer agreement. 

(Banning Ranch Conservancy v. Superior Court (2011) 193 Cal.App.4th 903, 912-913.) The 

goal in both instances is to give effect to the parties' intentions at the time of contracting, and 

where the language of the agreement is clear, it governs. (Id. at 913; Salgado v. Carrows 
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Restaurants, Inc., supra, 33 Cal.App.5th at 359-360; Civ. Code § 1638.) However, "[a]ny 

ambiguity in a retainer agreement is construed in favor of the client and against the attorney." 

(Banning Ranch Conservancy v. Superior Court, supra, 193 Cal.App.4th at 913.) Where the 

language is clear, it governs the interpretation of the agreement. (Esparza v. Sand & Sea, Inc. 

(2016) 2 Cal.App.5th 781, 789.) 

Analysis 

The parties contest whether the Contingency Fee Agreement attached as Exhibit 1 to the 

Adams Declaration applies to Defendants' representation of Pentech in the Starcevic Action out 

of which Pentech's claims against Defendants arise. The arbitration provision of the 

Contingency Fee Agreement consists of one sentence in paragraph 13 of the Contingency Fee 

Agreement. It provides that the parties agreed to arbitrate "[a]ny claim or dispute arising from or 

relating to this Agreement or the arbitration clause." (Adams Decl. Exh. 1.)  

The language of the arbitration clause is sufficiently broad to encompass both contractual 

disputes arising out of the agreement and tort claims "so long as the tort claims 'have their roots 

in the relationship between the parties which was created by the contract.' [Citation, internal 

quotation marks omitted.]" (Rice v. Downs (2016) 248 Cal.App.4th 175, 186 [quoting Izzi v. 

Mesquite Country Club (1986) 186 Cal.App.3d 1309, 1315–1316].) (See also Howard v. 

Goldbloom (2018) 30 Cal.App.5th 659, 671 [holding breach of fiduciary duty claims were not 

rooted in employment agreement or stock purchase agreement and not within the scope of the 

arbitration provisions of those documents].) 

Unless Pentech's claims in this case "aris[e] from" or "relat[e] to" the Contingency Fee 

Agreement and are rooted in the relationship created by the Contingency Fee Agreement, the 

arbitration clause does not apply. (Id.)  

A. Language of the Contingency Fee Agreement  

 

The interpretation of the Contingency Fee Agreement and the arbitration clause begins with the 

language of the contract. (Civ. Code §§ 1636, 1638 ["language of a contract is to govern its 

interpretation, if the language is clear and explicit, and does not involve an absurdity"], 1639 

["When a contract is reduced to writing, the intention of the parties is to be ascertained from the 

writing alone" subject to certain exceptions].) The Contingency Fee Agreement states it is "the 

complete and exclusive statement and understanding between the parties with respect to the 

subject matter." (Adams Decl. Exh. 1 [Contingency Fee Agreement ¶ 16 subpara. 1].) In 

addition, any modification of the Contingency Fee Agreement is required to be "in writing duly 

signed by the parties." (Adams Decl. Exh. 1 [Contingency Fee Agreement ¶ 16 subpara. 2].) 

Defendants do not point to any specific term or provision of the Contingency Fee Agreement 

that makes it applicable to the Starcevic Action or a general provision of the contract that would 

bring the Firm's pre-existing representation of Pentech as a defendant in litigation within its 

scope. Instead, Ferns states that Defendants represented Pentech over many years under 

"blanket agreements" and that the Firm's "standard retainer agreement contained an arbitration 

clause as the mechanism to resolve any dispute." (Ferns Reply Decl. ¶ 4.) The Defendants have 
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not submitted any retainer agreement between Pentech and the Firm or any arbitration clause 

other than the Contingency Fee Agreement dated May 2016 (or effective September 2016).  

By its terms, the Contingency Fee Agreement does not apply to all matters in which the 

Defendants were engaged to represent Pentech. The Contingency Fee Agreement on its face 

applies to "collection of delinquent accounts" or "referred accounts" on which Defendants would 

initiate litigation and be compensated on a contingency fee basis, and which was to become 

"effective as of the date the Client forwards its first account" to the Firm. (Adams Decl. Exh. 1 

[Contingency Fee Agreement p. 1 (Introductory paragraph), ¶¶ 1 ("accounts approved for 

litigation"), 6 (payment remittance of Defendants' "contingency fee" on a monthly basis), 7 

(Remuneration with "non-refundable referral fee for each account referred for litigation" and 

contingency fee terms), 11 (Account Recall and Return providing for "accounts placed . . . for 

litigation" being recalled or returned for good cause), and 12 ("Term" with contingency fee 

arrangement becoming effective when client forwards first account), among other provisions].) 

The ordinary meaning of the words "collection of delinquent accounts" would not typically signify 

representing a defendant in litigation in a partition action where the defendant is sued as a 

lienholder.  

At the time the Contingency Fee Agreement was entered into, the Defendants had been 

representing Pentech for several months as a defendant in the Starcevic Action, and Pentech 

was being billed on an hourly basis, not on a contingency fee basis. (Ferns Reply Decl. ¶¶ 4 

[Defendants were engaged to represent Pentech in the Starcevic Action "[i]n 2015/2016"] and 5 

[Contingency Fee Agreement entered into in May 2016 and Pentech billed on an hourly basis 

under sometime in 2018]; Adams Decl. ¶ 6 [Contingency Fee Agreement entered into "[o]n or 

about September 15, 2016"].)  

After the Contingency Fee Agreement was entered into, the Firm continued to bill Pentech for 

services on the Starcevic Action on an hourly rate basis in 2017 and 2018. (Millerbis Decl. ¶ 2 

and Exh. A]; Ferns Reply Decl. ¶ 5.) Ferns contends the Firm billed Pentech on an hourly basis 

as a "special defense" matter under the Contingency Fee Agreement. (Ferns Reply Decl. ¶ 5; 

Adams Decl. Exh. 1 [Contingency Fee Agreement ¶ 4 regarding "Counter Claims"].)  

However, the "Counter Claims" paragraph which refers to a "special defense" matter cannot 

reasonably be construed to apply to the Firm's defense of Pentech in the Starcevic matter. That 

provision states, "In the event of a counterclaim, cross-claim, or special defense asserted by a 

defendant relating to a referral account, before or after suit, Ferns, Adams & Associates will 

immediately notify Client. Any fees incurred by Ferns, Adams & Associates arising out of its 

representation of Client in such defense matter will be billed hourly . . .  ." (Adams Decl. Exh. 1 

[Contingency Fee Agreement ¶ 4 [italics and underscore added; bold in original].) The provision 

by its terms applies to a "special defense asserted by a defendant" in an action to collect a 

delinquent account on a contingency fee basis, not the Firm's defense of its client Pentech in an 

action by a third party plaintiff against Pentech.  

B. Extrinsic Evidence of Intent 
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Even if the Contingency Fee Agreement is considered ambiguous so as to warrant 

consideration of extrinsic evidence of the parties' intent, though the terms seem clear enough 

regarding the representation covered by the agreement, the evidence of the parties' intentions 

regarding the application of the Contingency Fee Agreement to Pentech's representation in the 

Starcevic Action is in conflict. Ferns declares that her firm had previously represented Pentech 

"on various collection matters under blanket agreements." (Ferns Decl. ¶ 4.) She states that in 

May 2016, after her Firm had been representing Pentech since 2015/2016 in the Starcevic case, 

her Firm and Pentech "entered into the blanket [Contingency Fee] Agreement for all Pentech 

matters." (Ferns Decl. ¶ 5.) (But see Adams Decl. ¶ 6 [stating the Firm entered into the 

agreement to represent Pentech in "various matters" on or about September 15, 2016].)  

Pentech's President Glenda Millerbis denies that Pentech signed any attorney fee agreement 

with the Firm for its services in the Starcevic Action. (Millerbis Decl. ¶ 3.) As the President of 

Pentech and the individual who signed the Contingency Fee Agreement on its behalf, she 

denies that she had any understanding that the Contingency Fee Agreement was intended to 

apply to the Firm's engagement in the Starcevic Action. (Millerbis Decl. ¶ 3.) She denies that 

Pentech had an agreement to arbitrate any negligence claims against Defendants in connection 

with their representation of Pentech in the Starcevic Action. (Millerbis Decl. ¶ 3.)  

Neither Adams nor Ferns provide any facts indicating who on behalf of Pentech agreed the 

Contingency Fee Agreement would apply to the Starcevic Action, despite the Pentech 

signatory's contrary understanding and the language of the agreement itself which does not 

address the Starcevic Action. Adams and Ferns do not provide any specific facts regarding who 

at Pentech agreed that the Starcevic Action would treated as a "special defense" action under 

the Contingency Fee Agreement, despite the contract language which is not reasonably 

susceptible to that interpretation for the reasons stated above, and when and in what manner 

that agreement was made. They provide no facts indicating who at Pentech in "early 2018" 

agreed the Firm's representation of Pentech in the Starcevic matter would change from an 

hourly rate case to a contingency fee representation, or how or in what manner that agreement 

was reached. (Ferns Reply Decl. ¶ 5.) Ferns statement that the Firm continued to issue hourly 

rate billing statements after the change to a contingency fee "for historical purposes" does little 

to support Defendants' position that the Starcevic matter was intended to be covered by the 

Contingency Fee Agreement when that agreement was made two years earlier. (Ferns Reply 

Decl. ¶ 5.)   

The Court finds that on the record presented, Defendants have not met their burden of proving 

by a preponderance of the evidence that the Contingency Fee Agreement and arbitration clause 

contained in that agreement apply to the Defendants' representation of Pentech in the Starcevic 

Action and the claims asserted by Pentech in this action. Based on this determination, the Court 

does not need to address Pentech's additional contention that the Contingency Fee Agreement 

is voidable because it does not comply with the requirements of Business and Professions Code 

§ 6147.  

The Court does not find that Defendants waived their right to move to compel arbitration under 

the circumstances. (Fleming Distribution Co. v. Younan (2020) 49 Cal.App.5th 73, 79-80 
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["waiver will not be lightly inferred and the party asserting waiver 'bears a heavy burden of 

proof,' with any doubts to be resolved in favor of arbitration," quoting and citing St. Agnes 

Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195, fn. 4].) 

Plaintiff's Request for Judicial Notice  

Plaintiff requests that the Court take judicial notice of a motion to set aside and vacate the 
September 5, 2019 judgment filed in the Starcevic Action, and a substitution of counsel filed in 
the Starcevic Action, substituting Rossi Domingue LLP as counsel for Pentech in the Starcevic 
Action. Defendants have not objected to the request; however, Plaintiff has not provided a copy 
of the motion to set aside the judgment. The Court denies the request for judicial notice of the 
motion to set aside the judgment, but will grant the request as it pertains to the substitution of 
counsel which is attached as Exhibit C to the FAC. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00170 
CASE NAME: GONZALEZ VS ILG 
HEARING ON MOTION TO/FOR STRIKE 2ND,3RD CAUSES OF ACTION & 
PRAYERS FILED BY ZANE THANG ILG 
* TENTATIVE RULING: * 
 
  
 Continued by the Court to 12/3/2021. 

  

18.  TIME:  9:00   CASE#: MSC21-00170 
CASE NAME: GONZALEZ VS ILG 
HEARING ON DEMURRER TO COMPLAINT of RODRIGUEZ GONZALEZ  FILED BY 
ZANE THANG ILG 
* TENTATIVE RULING: * 
 
 Continued by the Court to 12/3/2021. 

  

19.  TIME:  9:00   CASE#: MSC21-00199 
CASE NAME: EDWARDS VS FCA US, LLC, ET AL. 
HEARING ON MOTION TO/FOR ENFORCE ARBITRATION AGREEMENT AND STAY 
ACTION FILED BY FCA US, LLC, ANTIOCH CHRYSLER JEEP DODGE RAM 
* TENTATIVE RULING: * 
 

  

Before the Court is a petition/motion to compel arbitration and to stay the action filed by 

defendants FCA US, LLC ("FCA") and Antioch Jeep Dodge Ram ("Antioch Jeep"), respectively. 
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After the motion was filed, Plaintiff dismissed Antioch Jeep from the action. For the reasons set 

forth, FCA's motion to compel arbitration is granted as to FCA and denied as moot as to 

Antioch Jeep. FCA's motion to stay the action is also granted, and the action is stayed pending 

conclusion of the arbitration.  

Factual Background  

Plaintiff Mr. Edwards filed a complaint in February 2021 alleging claims arising out of his 

acquisition of a Jeep Cherokee vehicle from Antioch Jeep. The complaint alleges six causes of 

action against FCA, including causes of action for violation of the Song-Beverly Act also known 

as the "Lemon Law," claims for breach of express and implied warranties, and a claim for "fraud 

by omission." Plaintiff alleges the warranties arose out of his purchase of the Jeep. (Compl. ¶¶ 

9-11.) 

Opposing FCA's motion to compel arbitration, Plaintiff contends FCA is not a party to the RISC 

and cannot enforce the RISC's arbitration provisions, notwithstanding the holding in Felisilda v. 

FCA US LLC (2020) 53 Cal.App.5th 486 which construed a virtually identical arbitration clause 

in a factual and procedural setting which cannot be meaningfully distinguished from this case. 

Procedures Application to Motion to Compel Arbitration  

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.) FCA as the 

party moving to compel arbitration bears the burden of proving the existence of the arbitration 

agreement by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.)  

While Plaintiff contests whether FCA, as a non-signatory to the RISC, can enforce the arbitration 

provision, Plaintiff does not contest that Plaintiff signed the RISC attached to the Universal 

Declaration in connection with his purchase of the vehicle, or that the RISC contains an 

arbitration provision. (Universal Decl. Exh. A.) Once the existence of an arbitration agreement is 

established, the burden is on the party opposing arbitration to prove a defense to the 

enforcement of the agreement. (Alvarez v. Altamed Health Services Corp. (2021) 60 

Cal.App.5th 57, 580.)  

Analysis 

The arbitration agreement terms are substantially the same as those in the RISC construed by 

the Court of Appeal in Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, 490 ("Felisilda"). The 

Court in Felisilda rejected many of the arguments raised by Plaintiff in concluding the trial court 

properly compelled the plaintiffs in that case to arbitrate their claims with the manufacturer. 

Plaintiff has not offered any meaningful distinction between the facts and circumstances 

presented in this case, and those of Felisilda.  

The ruling in Felisilda is not distinguishable from this case on the grounds argued in Plaintiff's 

Opposition; the decision controls and warrants granting the motion to compel arbitration. (Auto 

Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) This Court cannot disregard 

Felisilda in favor of unpublished, or even published, decisions of the federal district courts that 
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are at best persuasive but not binding authority on this Court. (T.H. v. Novartis Pharmaceuticals 

Corp. (2017) 4 Cal.5th 145, 175; People v. Gonzales and Soliz (2011) 52 Cal.4th 254, 296 

["[W]hile we may find lower federal court decisions on points of state law persuasive, they do not 

control."].)  

The tentative ruling issued by another superior court attached to the Law Declaration (Exh. 4) is 

not a precedential decision, is not citable, and does not persuade the Court to reject Felisilda as 

binding here. (Cal. R. Ct. 8.1115(a) and (b); Santa Ana Hospital Medical Center v. Belshe 

(1997) 56 Cal.App.4th 819, 830-831 ["a written trial court ruling has no precedential value"].) For 

the same reason, the Court has not considered the trial court decisions attached to the 

Universal Reply Declaration in reaching the Court's ruling. (Universal Reply Decl. Exhs. E-I.)  

The Court is bound to follow Felisilda, unless or until a different result is reached in a published, 

precedential decision by the California Court of Appeal or by the California Supreme Court. 

(Auto Equity Sales, Inc. v. Superior Court, supra, 57 Cal.2d 450, 455.) The Court does not need 

to reach Plaintiff's third-party beneficiary or other arguments given the Court's determination that 

Felisilda controls the determination of the motion and warrants issuance of an order compelling 

arbitration. 

Plaintiff's Request for Continuance and Discovery 

In his opposition, Plaintiff also requests that the Court defer ruling on the motion to allow Plaintiff 

to conduct discovery to show the absence of an agency relationship between FCA and the 

dealership that sold the vehicle to Mr. Edwards. (Opp. p. 17.) Plaintiff contends Antioch Jeep is 

likely not FCA's agent under its dealership agreement with FCA, relying on documents 

submitted with Plaintiff's counsel's declaration relating to other vehicle manufacturers. (Law 

Decl. Exhs. 1 and 2.)  

The ruling in Felisida did not turn on an agency relationship between the dealer and the 

manufacturer but rather on the Court's equitable estoppel analysis and other grounds set forth in 

the decision. (Felisilda, supra, 53 Cal.App.5th at 496.) The Court denies Plaintiff's request. 

Plaintiff's Request for Judicial Notice 

Plaintiff requests judicial notice of a number of orders of federal district courts in California. (Pl. 

RJN Exhs. A-F, I.) Defendant objects to the request for judicial notice of these decisions on the 

ground that they are not relevant and will not aid the Court's determination of the motion. 

The Court can take judicial notice only of the existence of the federal court decisions, but not of 

the truth of any factual determinations made by the courts in those cases, nor does the Court 

find they have any value as legal precedent except as at best non-binding, persuasive authority. 

(Steed v. Department of Consumer Affairs (2012) 204 Cal.App.4th 112, 121 [citing Sosinsky v. 

Grant (1992) 6 Cal.App.4th 1548, 1564, 1568-1569 ["In sum, a court may take judicial notice 

that a prior order was entered, but it may not take judicial notice of the truth of factual findings 

made therein."]; T.H. v. Novartis Pharmaceuticals Corp., supra, 4 Cal.5th at 175; People v. 

Gonzales and Soliz, supra, 52 Cal.4th at 296.) On this limited basis, the Court grants the 
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request for judicial notice of the existence of the federal decisions (Pl. RJN Exhs. A-F, I.) but 

finds them of no precedential value and unpersuasive in the face of Felisilda. 

Plaintiff's request to take judicial notice of two published California Court of Appeal decisions (Pl. 
RJN Exhs. G, H) is unnecessary and is denied on that ground, as the decisions are published 
California judicial precedent, also cited in the Plaintiff's opposition as such. (Cal. R. Ct. 8. 
1115(d).) The Court accords those decisions the same consideration as the numerous other 
published California decisions cited in Plaintiff's opposition. 
 

  

20.  TIME:  9:00   CASE#: MSC21-00410 
CASE NAME: SCHAEFER VS CONTRA COSTA HOUSI 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BILL 
MCPHERSON 
* TENTATIVE RULING: * 
 
 The client, Bill McPherson is order to appear in person at 9 a.m. The motion will be ruled on at 
that time. 

  

21.  TIME:  9:00   CASE#: MSC21-00612 
CASE NAME: THE NATIONAL COLLECTION AGENCY 
HEARING ON MOTION TO/FOR ALLOW DEFENDANTS TO SET ASIDE DEFAULTS 
FILED BY ROBIN MOORAD, FFF, INC. 
* TENTATIVE RULING: * 
 
  
 Defendants FFF, Inc. and Robin Moorad’s Motion to Set Aside Default and Default 
Judgment is granted.  Defendants shall file and serve Answer or other responsive pleading on 
or before November 24, 2021. 
 
Background 
             Defendant FFF, Inc. dba Imago Associates obtained a business loan from Pacific 
Community Ventures in the amount of $62,655.00.  Defendant Robin Moorad signed a guaranty 
for the loan.  Defendants allegedly breached the agreement in 2017.  Right to collect on the loan 
was assigned to Plaintiff, The National Collection Agency, Inc. This action was filed on March 
24, 2021.  Defendants’ default entered on May 19, 2021 and Court Judgment entered on June 
16, 2021.    
 
Motion 
 Pursuant to Code of Civil Procedure 473(b), Defendants Robin Moorad and FFF, Inc. 
brings this motion to set aside the default and default judgment on the ground of mistake.  CCP 
§ 473(b) provides in pertinent part: “The court may, upon any terms as may be just, relieve a 
party or his or her legal representative from a judgment, dismissal, order, or other proceeding 
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taken against him or her through his or her mistake, inadvertence, surprise, or excusable 
neglect.” 
 
 Defendant Moorad mistakenly thought she needed to appear formally before the 
scheduled Case Management Conference, which was noticed for August 24, 2021.  (Moorad 
Decl., ¶ 2.) Defendant Moorad claims this was the first time she was sued and made an 
innocent mistake.  Defendants moved promptly to rectify the mistake after retaining counsel.  
This motion was timely filed on September 5, 2021, within six months of entry of default.   
   
 Plaintiff opposes the motion on the ground Defendants have not shown a reasonable 
excuse for the default.  Plaintiff maintains the Summons clearly stated “you have 30 calendars 
to file a written response.”  Plaintiff argues Defendants’ failure to read the Summons is not a 
reasonable basis to set aside the default.   
 
Analysis   
 “The general rule is to favor, wherever possible, a hearing on the merits, and appellate 
courts are much more disposed to affirm an order where the result is to compel a trial upon the 
merits than it is when a judgment by default is allowed to stand and it appears that a substantial 
defense could be made.”  (Stout v. Bakker (1963) 212 Cal.App.2d 78, 83.) “The policy of the 
law… looks with disfavor upon a party who, regardless of the merits of his case, attempts to 
take advantage of the mistake, surprise, inadvertence, or neglect of his adversary….’” (Smith v. 
Los Angeles Bookbinders Union (1955) 133 Cal.App.2d 486, 499-500, disapproved on other 
grounds in MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.)    
 Under CCP §473(b), the Court has discretion to grant relief from the entry of default 
taken due to mistake, inadvertence, surprise, or excusable neglect.  Here, Defendants claims to 
have mistaken the date for appearance and response.  (Moorad Decl., ¶ 2.) “Section 473 is a 
remedial statute to be ‘applied liberally’ in favor of relief if the opposing party will not suffer 
prejudice.” (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24.)  Plaintiff has not shown it 
will suffer any prejudice from the granting of relief.  “Where the party in default moves promptly 
to seek relief, and the party opposing the motion will not suffer prejudice if relief is granted, ‘very 
slight evidence will be required to justify a court in setting aside the default.’[Citation.]”  (Murray 
& Murray v. Raissi Real Estate Development, LLC (2015) 233 Cal.App.4th 379, 385.)  As stated 
before, Defendants moved to timely to set aside the default. Defendants have submitted 
evidence supporting the motion in the form of Moorad’s declaration attesting to the mistake. The 
Court finds Defendant has submitted sufficient evidence for relief under CCP § 473.   
 
 Finally, “[A]ny doubts in applying section 473 must be resolved in favor of the party 
seeking relief from default [citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 
696.)  In its discretion, the Court finds the motion for relief should be granted. 
 
Defendants’ Request for Judicial Notice 
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit A--Complaint filed by National Collection Agency, Inc. 
2. Exhibit B—Superior Court Docket Sheet Website. 
3. Exhibit C—Case Management Notice for 8/24/21. 

  
The unopposed request is granted. 
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Plaintiff’s Request for Judicial Notice  
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit A--Proof of Service of Summons and Complaint, filed on April 19, 2021. 
2. Exhibit B—Summons filed in this case, March 24, 2021. 

 
The unopposed request is granted. 
 

  

22.  TIME:  9:00   CASE#: MSN20-1440 
CASE NAME: JANE DOE VS COUNTY OF CONTRA C 
HEARING ON PETITION ( FOR WRIT OF MANDATE) 
* TENTATIVE RULING: * 
 
 
 Continued by the Court to 12/10/21. 

  

23.  TIME:  9:01   CASE#: MSC20-01830 
CASE NAME: MEDERIOS VS ZERO MOTORCYCLES I 
HEARING ON MOTION TO/FOR INTERVENE FILED BY ILLINOIS MIDWEST 
INSURANCE AGENCY 
* TENTATIVE RULING: * 
 
 Hearing dropped by Court based on Stipulation filed 11/4/21 granting Illinois Midwest Insurance 
Agency leave to intervene.  

  

24.  TIME: 10:00   CASE#: MSC20-00749 
CASE NAME: THE PINZA GROUP VS. IRVINE 
COURT TRIAL - SHORT CAUSE/ 2 DAY(S) 
* TENTATIVE RULING: * 
 
 Appearance required to obtain new date. 
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25.  TIME: 10:00   CASE#: MSN20-1413 
CASE NAME: SAVE LAFAYETTE VS CITY OF LAFA 
HEARING ON MOTION TO/FOR JUDGMENT ON WRIT OF MANDATE ON SECOND 
CAUSE FILED BY SAVE LAFAYETTE 
* TENTATIVE RULING: * 
 
If argument is timely requested, each side will have a total of 10 minutes each to argue, in total. 
 
Petitioner Save Lafayette’s writ is denied. As to cause of action one, the Court finds that the City 

of Lafayette complied with CEQA. As to cause of action two, the Court denies Petitioner’s 

motion for judgment.   

I. CEQA 

The parties disagree over whether Petitioner are entitled to challenge the 2013 certification of 

the EIR. Respondents argue that Petitioner cannot challenge the 2013 EIR and instead is 

limited to arguing that the City should have prepared a supplemental EIR. (Unless otherwise 

specified the opposing parties will jointly be referred to as Respondents.) The standard of review 

will change depending on whether Petitioner can prevail in this initial argument.  

“In evaluating an EIR for CEQA compliance, then, a reviewing court must adjust its scrutiny to 

the nature of the alleged defect, depending on whether the claim is predominantly one of 

improper procedure or a dispute over the facts. For example, where an agency failed to require 

an applicant to provide certain information mandated by CEQA and to include that information in 

its environmental analysis, we held the agency ‘failed to proceed in the manner prescribed by 

CEQA.’ [Citations.] In contrast, in a factual dispute over ‘whether adverse effects have been 

mitigated or could be better mitigated’ [citation], the agency's conclusion would be reviewed only 

for substantial evidence.” (Vineyard Area Citizens for Responsible Growth, Inc. v. City of 

Rancho Cordova (2007) 40 Cal.4th 412, 435; see also, Sierra Club v. County of Fresno (2018) 6 

Cal.5th 502, 510.)  

Once an EIR is certified and the project approved, the standard for whether a supplemental EIR 

is required under Public Resources Code section 21166 is the more deferential substantial 

evidence test. (Committee for Re-Evaluation of T-Line Loop v. San Francisco Municipal 

Transportation Agency (2016) 6 Cal.App.5th 1237, 1252.)  

Thus, the first issue here is whether Petitioner are entitled to challenge the 2013 EIR 

certification.    

The 2013 EIR for a 315-unit project was certified on August 12, 2013. The project, however, 

was not approved by the City until August 2020.  

The CEQA Guidelines provide several statute of limitations for CEQA cases. (Cal. Code Regs., 

tit. 14, § 15112(c).) These limitations are usually short, ranging from 30 days to 180 days. 

However, “[u]ntil a public agency makes a final decision, the matter is not ripe for judicial review. 
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[Citation.]” (California Water Impact Network v. Newhall County Water Dist. (2008) 161 

Cal.App.4th 1464, 1485; see also, Coalition for Clean Air v. City of Visalia (2012) 209 

Cal.App.4th 408, 424-426 [the time period for a notice of exemption does not begin to run until 

the project is approved]; Cal. Code Regs., tit. 14, § 15112(c)(5).)  

Here, Respondents have not shown that the statute of limitations on the 2013 EIR began to run 

because the project for the 2013 EIR was not approved by the City until 2020. Based on the 

2020 approval date, Petitioner timely filed their CEQA challenge.  

Thus, Petitioner has brought a timely challenge to the 2013 EIR.  

Res Judicata 

Respondents argue that res judicata bars Petitioner from challenging the 2013 EIR because 

Petitioner filed a lawsuit in 2015. In 2015, Petitioner filed a petition for writ of mandate based 

upon CEQA violations against the City and the same real parties in interest as this case 

(MSN15-1522). The petition challenged a 44-unit project at the same site as the current project. 

(1597 AR 56099.) The City prepared a 2015 supplemental environmental impact for the 44-unit 

project based upon the original 2013 EIR. (1597 AR 56102-103.) The 2015 petition alleged that 

the 2015 SEIR did not comply with CEQA. (1597 AR 56105-110.) The 2015 petition was later 

dismissed with prejudice. (1597 AR 56225.) Prior to dismissal, the parties stipulated to the 

dismissal on certain terms. As part of that stipulation, it stated that the dismissal of the action 

could be used in any subsequent action to support a defense of res judicata, collateral estoppel, 

release, or other theory of claim preclusion, issue preclusion or similar defense. (1597 AR 

56221.)  

“Res judicata or claim preclusion bars relitigation of a cause of action that previously was 

adjudicated in another proceeding between the same parties or parties in privity with them. 

[Citation.] Res judicata applies if the decision in the prior proceeding is final and on the merits 

and the present proceeding is on the same cause of action as the prior 

proceeding. [Citation.] Res judicata bars the litigation not only of issues that were actually 

litigated but also issues that could have been litigated. [Citation.]” (Citizens for Open 

Government v. City of Lodi (2012) 205 Cal.App.4th 296, 324.)  

In Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 296 the court held that 

res judicata barred the Petitioner from challenging findings in the 2004 EIR in a subsequent 

challenge to a revised EIR. There the first challenge occurred after certification of the EIR and 

approval of the project. (Id. at 301.)  

Here, the question is whether Petitioner’s challenge to the City’s certification of a 2015 

supplemental EIR could have included a challenge to the 2013 EIR. The answer is no. The 

challenge to the 2013 EIR was not ripe for judicial review until 2020 and thus, it could not have 

been challenged in 2015.  
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In addition, while the 2015 challenge and this challenge may raise some of the same concerns 

Respondents have not shown that the analysis of the various environmental concerns is the 

same for the 44-unit and the 315-unit projects. The 44-unit project included an estimated 121 

persons while the 315-unit project includes an estimated 658 persons. (AR 6108; 3439.) 

The Court finds that res judicata does not bar Petitioner’ challenge to the 2013 EIR.  

CEQA Compliance 

Petitioner raises four areas where the City did not comply with CEQA. Two additional issues, the 

widening of Pleasant Hill Road and Blue Wildrye were withdrawn by Petitioner in reply.  

I. Biological Impacts 

Petitioner argues that the 2013 EIR and 2020 Addendum are deficient since they both conclude 

that there are no special status species on the Project site, and do not consider any of the 

mitigation measures proposed by Dr. Smallwood. Petitioner argues that the 2013 EIR and the 

2020 Addendum both concluded that the Project site supports no habitat suitable for special-

status species of wildlife. (AR 1197-1201, 6523.) Yet, Petitioner argues that a wildlife biologist, 

Dr. Smallwood, found several protected birds species during a 2020 visit to the Project site. (AR 

66182-66251.) In addition, Dr. Smallwood found that the area probably had other special status 

species as well. Dr. Smallwood stated the older trees on the site provide a valuable riparian 

habitat that young replacement trees cannot provide. Finally, Dr. Smallwood provided his 

opinion that the Project would cause 616 bird deaths per year, but those deaths could be 

mitigated with bird-safe window treatments. (AR 66197.)  

Respondents argue that the 2013 FEIR, 2015 SEIR and 2020 Addendum all discussed the 

potential presence of special status species and required appropriate mitigation. (AR 623-658, 

6540-43.) In 2020, the City’s expert consultant concluded that “ Dr. Smallwood of special status 

species on the site does not constitute the identification of new significant environmental 

impacts or a substantial increase in the severity of previously identified significant environmental 

impacts, nor does it represent new information of substantial importance… showing that the 

Project will have one or more significant effects not discussed in the 2013 FEIR or that 

significant effects previously examined will be substantially more severe than shown in the 2013 

FEIR.” (AR 31132-33.)  

Respondents also point out that the 2013 EIR Biological Resources section was supported by 

numerous expert consultant reports, including plant and wildlife surveys following expert agency 

protocols and “reconnaissance level surveys by the EIR biologist” (AR 1174-75, 1934.) The 

2013 EIR also concluded that there was “remote potential that one or more special-status bird 

and/or bat species may occasionally forage on the site, and could establish nests or roosts in 

the future.” The 2013 EIR also provided for mitigation measures during construction should a 
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special status species come to the Project site. (AR 1218-1219, 3396.) The 2020 Addendum 

included a 2016 study that found no active bird nests within the Project site. (AR 6776.)  

Here, the 2020 Smallwood report does not show that there were special status species at the 

Project Site when the 2013 EIR was certified. Thus, Petitioner has not shown that the 2013 EIR 

findings on special status species was incorrect at the time it was prepared and therefore, 

Petitioner’s challenge to the 2013 EIR on this issue fails.   

The real question here is whether a supplemental EIR should have been prepared given Dr. 

Smallwood’s report. “Once an environmental impact report has been properly prepared for a 

project, CEQA requires a subsequent EIR only where "one or more of the following events 

occur: [para.] (a) Substantial changes are proposed in the project which will require major 

revisions of the environmental impact report. [para.] (b) Substantial changes occur with respect 

to the circumstances under which the project is being undertaken which will require major 

revisions in the environmental impact report. [para.] (c) New information, which was not known 

and could not have been known at the time the environmental impact report was certified as 

complete, becomes available." (§ 21166.)  If any of these events occur prior to project approval, 

a subsequent EIR must be prepared before approval is granted. (Guidelines, [14 CCR] § 15162, 

subd. (b).) Preparation of an additional EIR involves the same environmental review process 

applicable to an initial EIR.” (Mira Monte Homeowners Ass'n v. County of Ventura (1985) 165 

Cal.App.3d 357, 362-363.) 

New information is information “of substantial importance, which was not known and could not 

have been known with the exercise of reasonable diligence at the time the previous EIR was 

certified as complete”. And the information shows: “(A) The project will have one or more 

significant effects not discussed in the previous EIR or negative declaration” or “(B) Significant 

effects previously examined will be substantially more severe than shown in the previous EIR” 

or certain changes to mitigation issues discussed in subsections (C) and (D). (14 CCR section 

15162(a)(3).)  

After an EIR is certified, the Court applies “a more deferential test to an agency's decision not to 

prepare a further EIR under section 21166: the agency's decision in that case is upheld if it is 

supported by substantial evidence in the agency's record. [Citations.] A party challenging an 

agency's decision under section 21166 has the burden to demonstrate that the agency's 

decision is not supported by substantial evidence and is therefore improper. [Citation.] The court 

defers to the agency as finder of fact, and indulges all reasonable inferences from the evidence 

that support the agency's findings, and resolves conflicts in the evidence in favor of the agency's 

decision. [Citations.]” (Committee for Re-Evaluation of T-Line Loop v. San Francisco Municipal 

Transportation Agency (2016) 6 Cal.App.5th 1237, 1247.) The Court’s review of whether the 

agency’s decision not to prepare a supplemental EIR is governed by substantial evidence. 

(Ibid.) 

Here, Dr. Smallwood identified five special status birds at the Project site during his visit in 2020: 

osprey, red-tailed hawk, white-tailed kite, Cooper’s hawk and olive-sided flycatcher. (AR 66183-
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84.) It is unclear how many of each type of bird were found during the visit. Dr. Smallwood also 

noted that 42 special status birds and 10 special status species have been identified near the 

Project site. (AR 66197-98.)  

The Court finds that the special status species identified near, but not at, the Project site is not 

new information that requires a supplemental EIR. The fact that special status birds and other 

species are located in the area does not mean these species are found on the Project site. 

Thus, there is no need to prepare a supplemental EIR for these species. Whether a 

supplemental EIR is required for the birds found at the Project site is a closer call.  

The Respondents argue that the birds identified by Dr. Smallwood are not significantly new 

information because the 2013 EIR contemplated that birds may occasionally forge on the site 

and could establish nests or roosts in the future. (AR 1203.) In addition, Respondents argue that 

there was sufficient mediation measures included in the 2013 EIR. Mediation measure BIO-2 

was designed to identify special species bird nests and to limit inference with the nests until the 

birds have fledged. (AR 1218.) The mitigation is designed to protect birds while nesting.  

The Court agrees with Respondents. The 2013 EIR contemplated that birds may occasionally 

forge on the site and could establish nests or roosts in the future and thus, the fact that five 

special status species were found on site is not new information as it was contemplated by the 

2013 EIR.  

The cases cited by Petitioner do not require a difference result. 

Mira Monte, supra, 165 Cal.App.3d 357 is distinguishable as there the court addressed whether 

a supplemental EIR was required because of a substantial change in circumstances under 

section 21166(b). Here, the issue is whether the birds are “new information” under 21166(c).  

In Moss v. County of Humboldt (2008) 162 Cal.App.4th 1041 the court found there was 

substantial evidence to support the agency’s finding that a supplemental EIR was required 

because of evidence that a species of special concern (trout) used the creek involved in the 

project. (Id. at 1066.) There the main evidence were statements from local residents that they 

saw the trout using the creek. (Ibid.) In Moss, however, the question was whether substantial 

evidence support the agency’s decision to require a supplemental EIR, which is not the standard 

here.  

Finally, Sierra Club v. Gilroy (1990) 222 Cal.App.3d 30, 45 upheld the denial of a writ seeking a 

SEIR where potential impacts to special status species were discussed and mitigated in the 

EIR. There, the EIR recognized that the project would significantly reduce the present wildlife 

habitat value of the site and included six mitigation measures. (Id. at 45-46.) Although there are 

less mitigation measures included here, the mitigation measure is sufficient to reduce the impact 

on the special status birds to less-than-significant.  
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For these reasons, the Court finds that a supplemental EIR to address special status species is 

not required.    

II. Protected Trees 

The Revised Project will destroy 101 of 117 mature trees on the Project Site -- ten more trees 

than would have been destroyed by the Original Project. (AR493; AR6493). These trees are 

protected by the City’s Tree Protection Ordinance, Lafayette Mun.Code (“LMC”) 6-712, which 

protects oak trees with a trunk diameter over 12 inches and certain other trees. (AR1176, 1182). 

Petitioner argues that the destruction of these 10 additional trees is a significant impact under 

CEQA.  

The Court’s review here is whether the removal of 10 additional tress will be a substantially 

more severe impact than shown in the 2013 EIR. The Court finds there is substantial evidence 

to support the City’s finding that the removal of 10 additional trees will not have a substantially 

more severe impact on the environment. The 2013 EIR found that the removal the 91 trees was 

a significant and unavoidable impact. (AR 1214, 1226-28, 6493.) The current version of the 

Project will remove 10 additional trees, but as with the original version of the Project, there will 

be replacement trees. (AR 6493, 6538-39; 31133.) There is substantial evidence in the record 

that the removal of 10 additional trees will not be not “substantially more severe” than previously 

identified in the 2013 EIR. 

III. Air Quality from Composite Wood Products 

Petitioner argues that the 2013 EIR and 2020 Addendum fail because they do not discuss the 

Project’s impacts on indoor air quality. Petitioner points to a report by SWAPE (an 

environmental consulting firm) that provided a detailed discussion of the Project’s impacts on 

indoor air quality. (AR 66253-662588.) The report concluded that the Project would result in off-

gas of formaldehyde, which would create a cancer risk to future residents living in the new 

housing.  

When determining whether the EIR was required to discuss the Project’s impacts on indoor air 

quality, the Court makes this decision using its independent judgment to determine if an agency 

proceeded in the manner required by law.   

 “[A]gencies subject to CEQA generally are not required to analyze the impact of existing 

environmental conditions on a project's future users or residents. But when a proposed project 

risks exacerbating those environmental hazards or conditions that already exist, an agency must 

analyze the potential impact of such hazards on future residents or users. In those specific 

instances, it is the project's impact on the environment—and not the environment's impact on 

the project—that compels an evaluation of how future residents or users could be affected by 

exacerbated conditions.” (California Building Industry Assn. v. Bay Area Air Quality 

Management Dist. (2015) 62 Cal.4th 369, 377.)  
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Thus, under California Building Industry the City was not required to analyze the Project’s 

impacts on indoor air quality for the planned buildings. Petitioner has not shown how 

formaldehyde from the project will exacerbate an environmental hazards or conditions that 

already exists.  

The Court finds that the City’s failure to discuss indoor air quality caused by the Project was not 

a violation of CEQA.  

IV. Wildfire 

Petitioner argues that the 2013 EIR and 2020 Addendum do not adequately consider the wildfire 

risks related to the Project.  

It is important to note that CEQA does not require an analysis about the reasonableness of 

building in an area prone to wildfires. Instead, the focus under CEQA is whether the Project will 

exacerbate wildfire risks. (Cal. Bldg. Indus. Ass’n v. Bay Area Air Quality Mgmt. Dist. (2015) 65 

Cal.App.5th 771, 788-789 [CEQA “does not generally require an agency to analyze how existing 

hazards or conditions might impact a project’s [future] users or residents,” unless the project will 

exacerbate in existing environmental Hazard.]; see, Clews Land & Livestock, LLC v. City of San 

Diego (2017) 19 Cal.App.5th 161.)    

Petitioner notes that less wildfire analysis was required in 2013 than in 2020. In 2019, a wildfire 

section was added CEQA Guidelines Appendix G. (Guidelines Appendix G section XX.) That 

section requires consideration of whether the Project would impact: (a) an adopted emergency 

response plan or emergency evacuation plan, (b) exacerbate wildfire risk, (c) require installation 

or maintenance of infrastructure that would exacerbate wildfire risk, and (d) expose people or 

structures to risk due to runoff, post-fire slope instability or drainage changes. Thus, the addition 

of section XX did not significantly change the CEQA requirements relating to wildfires.  

“In evaluating an EIR for CEQA compliance, then, a reviewing court must adjust its scrutiny to 

the nature of the alleged defect, depending on whether the claim is predominantly one of 

improper procedure or a dispute over the facts. For example, where an agency failed to require 

an applicant to provide certain information mandated by CEQA and to include that information in 

its environmental analysis, we held the agency ‘failed to proceed in the manner prescribed by 

CEQA.’ [Citations.] In contrast, in a factual dispute over ‘whether adverse effects have been 

mitigated or could be better mitigated’ [citation], the agency's conclusion would be reviewed only 

for substantial evidence.” (Vineyard Area Citizens for Responsible Growth, Inc. v. City of 

Rancho Cordova (2007) 40 Cal.4th 412, 435.) 

First, the Court must decide if the 2013 EIR and the 2020 Addendum sufficiently addressed 

wildfire issues. In 2013, the Guidelines required consideration of whether the Project would 

impact an adopted emergency response plan or emergency evacuation plan. The EIR found 

that it would not. (AR 1311-1312.) In challenging this decision, Petitioner must show either that 
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the discussion of an impact on emergency evacuation plan was insufficient, or that the City’s 

conclusions that there would be no impact were not support by substantial evidence.  

The 2020 Addendum also found that the Project would not impact evacuation routes. (AR 6574, 

6667.) This finding is supported by TJKM’s report that found that Project would slightly improve 

evacuation times, while a Project variant would slightly decrease evacuation times. (AR 31048-

31049.) 

Petitioner argues the TJKM traffic report should not be relied on. TJKM prepared a report that in 

part found that Project would slightly improve evacuation times while a Project variant would 

decrease evacuation times, but in a negligible amount. (AR 31048-31049.) The TJKM report 

was designed to a worst-case scenario. (AR 31050, SAR 00001.) Petitioner claims that some 

portion of the TJKM report relied on a made-up conversation about how many buses would be 

needed to evacuate a school in the area. The use of buses was part of some assumptions made 

when determining worst-case evacuation times. (SAR 00001.) Whether the County will provide 

buses for an evacuation plan is not at issue here. Instead, the main concern is whether there is 

a difference between the evacuation plan now and the evacuation plan if the Project goes 

forward.  

The Court finds that substantial evidence supports the City’s finding the Project would not 

significantly would impact the emergency evacuation plan. 

Petitioner also argues that a supplemental EIR was required based on the new wildfire issues 

added to the CEQA guidelines in 2019. This argument fails. A change in the CEQA Guidelines 

does not mean there is a change in circumstances that requires a supplemental EIR. (Citizens 

Against Airport Pollution v. City of San Jose (2014) 227 Cal.App.4th 788, 806 [change in 

guidelines to require analysis of greenhouse gas emissions did not require a supplemental 

EIR].) Petitioner argues that the Project site was designated a very high fire risk after 

certification of the 2013 EIR. But again, this is not a changed circumstances that requires a new 

CEQA analysis.  

II. Violation of General Plan 

Petitioner argues that the Project is not consistent with the General Plan because it is not 

compliant with the current zoning for the location. Respondents argue that because of the 

Housing Accountability Act they can rely on the zoning that existed for the property when the 

project was deemed complete, which was in July 2011. Respondents have the better argument 

and therefore, Petitioner’s motion for judgment on the second cause of action is denied.  

The 315-unit project was deemed complete on July 5, 2011. (AR 53855.) The EIR for the project 

was certified on August 12, 2013. (AR 6-11.) Under the Permit Streamlining Act, the City was 

required to approve or disapprove of the project within 180 days of certification. (Gov. Code, § 

65950 (a)(1).) The PSA provides for one 90 day extension and states that the “[f]ailure of the 

lead agency to act within these time limits may result in the project being deemed approved 
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pursuant to the provisions of subdivision (b) of Section 65956.” (Gov. Code § 65957.) The Court 

understands that the Permit Streamlining Act was amended after Bickel v. City of 

Piedmont (1997) 16 Cal.4th 1040 to remove the ability to waive these time limitations. The Court 

accepts that the time limits in the PSA were not complied with, but it is unclear what if anything 

happens when the time limits are not followed.  

Under Government Code section 65956, a project can be deemed approved after certain public 

notices are given. All parties agree that here, the public notices required by section 65956 were 

not given and thus, the project could not have been deemed approved in 2014.  

Government Code section 65957 states that the failure to timely approve or disapprove a project 

may result in the project being deemed approved. The parties do not point to any authority that 

says that a project can be deemed disapproved under the PSA. The Court has also not located 

any authority for this position.  

The City and Real Party-In-Interest’s agreement to put the 315-unit project on hold while trying 

to proceed with a smaller project does not comply with the time limits in the Permit Streamlining 

Act. Yet, where the developer is in agreement with delaying one project, as is the case here, 

there appears to be nothing that happens. As noted above, there is no deemed disapproved 

language and thus, the project was not disapproved. Similarly, the project has not been deemed 

approved. The project remained neither approved nor disapproved while the 44-unit project was 

considered. Respondents were entitled to resume consideration of the 315-unit project. In 

addition, since the project was never disapproved and was recently approved, the zoning that 

existed when the project was deemed complete in 2011 applies here pursuant to the Housing 

Accountability Act.   

Finally, Respondents’ requests for judicial notice filed on September 10, 2021 are granted.  

 


